By Paul Lutvey
An insolvent company that
goes into liquidation
generally does not provide
much of a return to its
creditors. Readers may recall
in earlier editions we have written about
voluntary administration, which is
another option for an insolvent company
which does not necessarily end up with
the company going into liquidation.
When creditors are faced with the
dilemma of administration as
opposed to liquidation they should
consider the differences
between the two and seek
expert advice.
Since the voluntary
administration
legislation was
added to the
Corporations
Law in 1993 a
number of
companies have
been able to
"survive" liquidity
problems and through
the use of the voluntary
administration legislation
have been able to continue to
trade and pay their creditors 100
cents in the dollar. Whereas if such
companies were placed into
liquidation at the same time it is
almost certain that the creditors
would not have fared so well and the
companies would not exist today.
'- Once the appointment of a
liquidator has been made it is the
liquidator's duty and function to
realise the assets of the company and
distribute the proceeds of same in

strict priority as set out in the
Corporations Law.
The role and functions of the liquidator
are rigid. In some cases the liquidator
may trade on a business for a short time
if it is his or her opinion that continuing
to trade will ultimately realise a better
return on the asset in the short term.
It is common for a liquidator upon
appointment to terminate staff, close the
business and sell off each asset.
However certain cases may dictate that
liquidation is the best course as a
liquidator has powers that an
administrator does not have.
For instance, a liquidator is
able to investigate any
preference payments and
if appropriate recover
same from any
creditors who
had been paid
same within
the relation
back period.
Also the
liquidator can
conduct public
examinations of company
officers and other persons if
it will assist his or her
investigations. This is a useful tool
in determining whether or not the
company was trading whilst
insolvent. Also if the liquidator
determines that the company has
traded whilst insolvent, proceedings
can be taken against the company
officers to recover the amount of
the debts incurred whilst insolvent.
On the other hand the
appointment of an administrator
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by Sam McNeice and Ann White
Employers have long occupied an
unenviable status before the law with
respect to the onerous duty of care they
owe to employees. It must often appear to
employers that the simple rule is that if an
employee is injured at work, then the
employer is considered negligent. The
Courts have even gone so far as to say that
where there is a potential hazard in the
workplace and an employee is injured
then, even if it is not the direct cause, the
accident can be attributable to the
employer's negligence. However, recent
decisions indicate that the pendulum may
have finally embarked on a swing back
towards employers.
The case of Queensland Corrective
Services Commission (QCSC) v Gallagher
addresses the issue of whether employers
are responsible for employees who allegedly
develop psychiatric injuries due to work
related events.
Mr Gallagher was employed in
management at a correctional centre from
1991 unti11994. In the course of that work
he developed a major depressive illness and
sued the institution for negligence.
The Court found difficulty in accepting
that the employer, knowing of the
availability of support services offering
psychiatric care, should reasonably foresee a

risk of injury to its managerial staff.
It noted that while QCSC should bear a
reasonable amount of responsibility for the
injury in the circumstances, Gallagher
refused all offers of on site counselling
services. For Gallagher to succeed, he had to
prove the correctional facility failed to take
reasonable measures which would have
protected him from such an illness.
There was no evidence from psychiatrists
linking any failure to establish systems of
counselling with the development of
Gallagher's depressive disorder. Further,
while work events led to the onset of the
psychiatric condition, the critical issue
remained, whether QCSC's failure to
implement the suggested preventative
measures was the probable cause of that
condition. There is no precedent which
obviates the need to demonstrate a causal
link between a person's condition and the
deficiency in the workplace, and that
evidence was lacking in this case.
While it is difficult to ascribe a precise
cause to a complaint of stress, acceptance of
the view that work problems are the sole
cause of an employees psychiatric condition
is now being questioned.
In Hill-Douglas v Beverley, an appeal
arose from a judgment whereby the
employers were found liable for nearly
$500,000 for an employee's injuries.

The employers, who were away, owned a
sheep property and left the jackaroo to
oversee the operations. In the course of his
work he noticed fly- blown sheep which
required treatment. He set out to separate
those fly-blown from the rest of the flock.
He intended to block the sheep by utilising
a nearby fence and turn them towards a
set of yards, but in doing this, he collided
with the fence and a wire struck him
across the neck.
He sued his employers for negligence
arguing, they failed to provide a safe system
of work in expecting him to work sheep on
a motorbike without assistance from a
suitably trained sheepdog or another
person. He argued, the task was made more
difficult by the necessary increase in
concentration on the task, with the
consequence of a reduced ability to watch
for hazards. The trial judge found the
employers were negligent only in that they
failed to warn the jackaroo to be careful of
fences while riding a motorbike.
The implications of this for employers
was overly onerous and in reality, a
managerial nightmare.
On appeal, the Court noted that
employers are expected to take reasonable
care for employees safety, which may
encompass an obligation to warn staff of
"unusual or unexpected risks, and by
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is not the death knell for the business.
Once an administrator is appointed the
company is within his or her control for the
period of the administration. There is a
moratorium in
relation to the
company's
creditors.
For the
voluntary
administration
period the
administrator is
personally liable
for all debts incurred by the company.
Generally, the administrator attempts
to continue to trade the business with
as little interruption as possible.
Following the appointment of the
administrator a meeting of creditors is
held within five (5) business days to
confirm or replace the administrator.
Once this meeting has taken place, for
the remainder of the period of
administration the administrator
assessesthe company's financial

position and determines whether or not the
company can continue to trade out of its
problems and give an acceptable result to
its creditors.
Ultimately the decision rests with the
creditors who vote at a
second meeting of
creditors called by
the administrator.
This meeting
must take place
within five (5)
business days from the
21st day following the
appointment. This meeting
can be either adjourned for no more than
60 days by the creditors to a future date
or the period for the calling of the
meeting can be extended by an order of
the Court.
At the time of calling the meeting the
administrator provides to the creditors his
or her report in as much detail as the short
time period allows. The administrator will
also have investigated and provide reports
on preference payments and insolvent
trading. However, these two issues cannot

be followed through unless the company
ends up in liquidation. The administrator
must recommend an option in his or her
report to the creditors that:
.the administration end;
.the company be wound up
(ie liquidation); or
.the company enter into a Deed of
Company Arrangement.
If the creditors vote for the administration
to end, the control of the company is
returned to the directors. This rarely
happens as the company will then be in the
position it was in prior to the appointment
of the administrator.
If the creditors vote for the company to
be wound up the administrators role
changes and he or she becomes the
liquidator and thereafter conducts the
winding up of the company.
If the creditors are prepared to accept the
proposal put forward by the directors of the
company, the company and the
administrator enter into a written Deed of
Company Arrangement.
This Deed sets out the basis upon which
the company can continue to trade and it
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instructing him in the performance of his
work where instructions might reasonably
be thought to be required to secure him
from danger of injury."
In particular, this obligation was to warn
of "unusual or unexpected risks" and the
Court considered that the "risk posed by
the existence of the fence was, by
contradistinction, obvious and known to
the (jackaroo )."
The task was a relatively simple one and
his employers left the determination about
the mode of performance to the jackaroo.
The employers did not fail to take
reasonable care because they conferred that
discretion on their employee. It was
concluded that the accident happened due
to the employee's inadvertence, not because
the employer did not tell him to look out
for fences. There was no evidence that

should he have been warned, he would have
perfofllled the task any differently.
These decisions signal a change in the
Courts attitude in that now it considers that
an employee must take some responsibility
for his or her own safety at work. However,
employers should not become complacent
in the knowledge of this change as the
ramifications of a finding of negligence are
always unpalatable. These recent decisions
by no means alleviate the responsibility of
employers to provide a safe system of
work. It is advisable that employers
regularly review their work system and if
concerned, seek legal advice about their
exposure to an action in negligence. The
standard of care the Courts now expect is
an obtainable one and provides an
opportunity for employers -a timely
opportunity that should be embraced.

also sets out what return to the preadministration creditors of the company
the company will make during the period
of the Deed in relation to the preadministration debts of the company in full
satisfaction of same.
The Deed has the effect of binding all
creditors unless stated otherwise in the
Deed and whilst the Deed is in force any
action against the company is governed by
the provisions of the Deed.
Generally the
running of the
company is in the
hands of the
directors and the
administrators role
is more of a
supervisory role.
The voluntary
administration
period ends when
the Deed is signed
or at the time when
anyone of the
other options is
resolved by the

creditors at the second meeting.
If the terms of the Deed are carried out,
the company's pre-administration debts are
completely discharged and the company
then continues with no restrictions.
Liquidation and administration are two
entirely different forms of insolvency
appointment and if used in the manner in
which they were each designed will achieve
different results. Liquidation will mean the
end of the company where all assets are
sold and the proceeds
divided in accordance with
priorities as set out in the
Corporations Law, whereas
administration is designed
for the company to
restructure, continue
trading and payoff
creditors over an agreed
amount of time.
The issues associated with
corporate insolvency are
complex and if such issues
arise you should contact
Paul Lutvey of this office
for expert advice.

by Rob Stevenson
Introduction
Industrial relations in
Australia have, for most of
this century, been
characterised by centralised
dispute resolution. Compulsory
conciliation and arbitration and industry
based awards have been the main
features. This centralisation facilitated
the growth of large industry based
employee associations. Recent years
have seen the breakdown of centralised
conciliation and arbitration and an
emphasis on agreements suited to the
needs of individual work places.
Traditional representative associations
have faced significant pressures as they
struggle to meet the varying demands of
individuals and small groups of
employees. What is their future?
A Uttle History Lesson
The Australian system of industrial
relations has largely been shaped by
historical and political forces. The great
strikes of the late 1800s led to the
emergence of interventionist policies as
a means of minimising and resolving
industrial conflict in preference to the
minimalist approach which had
previously prevailed. These
interventionist policies resulted in a
system being adopted at Federation
characterised by compulsory
conciliation and arbitration. This forced
the parties to an industrial dispute
before a specialist tribunal able to make
rulings binding on the parties. One of
the effects of this key feature was the
creation of "paper disputes" involving
ambit logs of claims thus evoking the
central tribunal's jurisdiction. Such
"disputes" were commonly settled by a
tribunal ruling known as an award
which set out in great detail the rights
and obligations of the parties, normally
on an industry wide level. Another
effect of this centralisation was to
facilitate the position of supremacy held
in the system by employer and
employee organisations.
The Shift to Enterprise
Based Bargaining
The impetus for change in the
comfortable duopoly held by employer
and employee associations was driven by
the practical need for the economy to
improve its international competitiveness
in the face of the severe economic
downturn of the late 1980s and early
1990s. For almost the first time since
Federation, the ways in which our system
of industrial relations operated and the
results it achieved were openly
questioned.
It is now a matter of record that the
centralised nature of our system has
been subsequently broken down. This
process was started by the then Labor
government's reforms of 1990 and

1993 and expanded by the current
Federal government, resulting in the
enactment of the Workplace Relations
Act 1996 (Cth) and corresponding
State legislation. Further reform is
currently under consideration by the
Federal government.
Workplace agreements have become
the dominant form of industrial
agreement. Traditional industry based
awards are being stripped back to
provide a safety net of minimum
provisions with the emphasis on detailed
rights and obligations being contained in
workplace agreements.
The Future for Unionism
As the emphasis has swung towards
enterprise based bargaining, the
traditionally industry based
representative associations have
struggled to meet demands on their
resources. The most likely result of the
decentralisation in bargaining practices is
that for at least the foreseeable future,
industry based employee associations
will retain an umbrella role in ensuring
that industry wide concerns are
addressed and safety net awards
updated. However, there will be a
greater need for employees to form their
own associations at a workplace level to
protect their common interests and assist
individuals in the bargaining process.
It is with a view facilitating such
associations that provision has been
made in the Federal and State legislation
for the registration of such enterprise
associations with the Industrial Relations
Commissions. The key criteria laid down
in the legislation for such associations
are that they:
.Are a genuine association
formed with the intention of
furthering and protecting the
interests of their members.
.Are free from control or
improper influence.Have at least 50 members
who are employees.
.Are supported in an application
for registration by a majority of
employees.
One enterprise association has already
been registered at a Federal level and a
number are currently in the process of
seeking registration.
SummarLJ
In summary, as we approach the new
millennium Australians are
experimenting with a new system of
industrial relations where the emphasis
lies on individual and workplace
bargaining. Our traditional industrial
structures are ill suited to handling the
many and varied demands of the
decentralised system. It is likely that
whilst traditional industry based unions
will retain an umbrella role, the emphasis
in collective bargaining will shift towards
enterprise based associations.

