by Curt Schatz
Wherever an industry is
producing large profits or has
the potential to do so, more
and more players want to
participate in the market. So it
is in the hospitality industry at present.
This has led to a massive rationalisation of
the liquor industry, resulting in changes to
the legislative framework governing it.
There will be further amendments to the
Liquor Act next year.
In relation to
gaming we have seen
emotive speeches in
State Parliament over
the last few weeks
concerning activities
of Licensed
Operators which has
led to proposed
changes to the
Gaming Act, which
are currently before
State Parliament.
These proposed
changes deal with the
sharing of gaming
revenue and seek to ensure that
commercial practice reflects the spirit of the
gaming legislation in that the majority of
profits derived go back to the sporting
club's facilities.
The Hotel Scene
We work very closely with many hotel and
motel brokers. A leading broking firm is
Power Jeffrey & Co. In discussions with
Peter Power this week, he said "there are
now very few hotels genuinely for sale and
the major assault has been on hotels in the
South East corner of the State. There is a
huge demand for hotels in this area and
much of the demand has emanated from
South Australia". Peter went on to say
"People are now holding on to their hotels

as they are finally making good money. This
economic turnaround for hotels has been
principally driven by favourable legislative
changesfor hotels including lower taxation
regimes and the introduction of poker
machines in increased numbers into hotels".
I asked Peter whether or not this increase
in gross income as a result of the poker
machines had other ramifications. He
advised" as a result of the increased revenue
to hoteliers through gaming machines, they
have been able to spend money refurbishing

other incoming producing areas of their
hotels,for example bistros, bars and other
general renovations, and as a result they have
increased their income from other parts of
their business as well. "
Gaming
One of the major reasons for the
turnaround has been the capacity for
hoteliers to acquire and operate more
poker machines in their premises. This has
been a staged process. A hotelier can have
up to 30 machines in their premises
currently, and can increase the number of
machines by five per year until the year
2001, when the maxinlum number of
machines is 45.
.
Continued on page 2.
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by Rebecca Gray
A major change to regulation of
collective investments occurred
on 1 July 1998 by the enactment
of the Managed Investment Act
1998 ('The Act'). A significant
change is that ASIC will now be regulating
certain investments which previously were not
considered to be within the scope of the
Corporations Law. Specifically, property
investments in strata title arrangements (eg
resorts and hotels), time sharing schemes and
solicitor's mortgage funds will be subject to
greater regulation by ASIC.
The Act amends the Corporations Law
(Part SC) and replaces the old provisions
dealing with "prescribed interests". It aims
to improve protection for investors who
are not entitled to take part in managing
their investment and where there is no
government or prudential supervision.
It provides that if something is a
'managed investment scheme', then the
operator must issue a prospectus to offer
interests to potential investors and the
scheme must be registered. A scheme will
be a 'managed investment scheme' if:1. People contribute money or money's
worth to acquire rights to benefits
produced by the scheme;
2. The contributions are pooled or
used in a common enterprise to
produce benefits to members; and
3. The members do not have
day-to-day control.
A time sharing scheme is expressly included.
Schemes specifically excluded include

partnerships with 20 or more members,
body corporates, franchises and certain
superannuation and approved deposit funds.
Even if a scheme is a 'managed
investment scheme', registration may
not be required where:.The scheme has 20 members or less; or
.The purchase price of each interest
is at least $500,000.00.
If the Act does apply, to be registered with
ASIC, the scheme must have:a. A licenced responsible entity who must
meet certain financial and educational
requirements and statutory duties.
b. A constitution dealing with matters such as
the powers of the responsible entity, how
interests may be acquired and disposed of
and what happens when the scheme is
wound up.
c. A compliance plan setting out how the
responsible entity will comply with the
constitution and the Act.
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Continued from page 1.
There have been several new hotels
recently opening where the gaming room is
obviously a feature. However, associated with
that capacity for gaming are the other public
need services of take away liquor, meals,
responsible service of liquor, function rooms,
music and so forth.
De-Regulation of the Uquor Industnj
-Will it Happen?
The National Competition Council (NCC),
through the National Competition Policy
(NCP) and related reforms, is setting up a
Committee to review the Liquor Act. This
review seeks to address all anti-competitive
provisions that regulate the sale of liquor in
Queensland. The review stems from an
independent committee of inquiry
established to look at generating more
competition within the Australian economy.
Recommendations of the inquiry are found
in the NCP report, presented to the Federal
Government in 1993 by Professor Fred
Hilmer. As a result of that report, certain
agreements were struck with Government to
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systematically examine all legislation to
identify anti-competitive provisions and
the Liquor Act must comply by June
1999. Therefore, if there are any parts
of the Liquor Act which, on the face
of them appear to be anticompetitive, they will only be
retained where it can be justified
in the public interest.
The types of issues affecting
the consideration of legislative
change would include:
1. Whether the objectives of
the legislation can
only be achieved
by restricting
competition;
and

d. Custodial arrangements for the
scheme assets.If the responsible entity does
not meet certain financial requirements, a
third party custodian must be appointed.
The prospectus and registration
requirements are substantial and costly.
However, failure to comply may result in
consequences such as:.Prosecution against the operator
and any unlicensed salespeople;
.Injunctions restraining the operation
of the scheme; and/or
.Contracts for interests in the scheme
being avoided.
The Act has a particularly significant impact
in the property sector, especially for
developers of strata title schemes which
involve a lease-back and the appointment of a
letting agent and manager. Under the old
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2. Whether the benefits of
the restriction to the
community as a whole
outweigh the cost.
Clearly, if any current
restrictions in relation to
the sale of liquor are
removed from the
Liquor Act then the hotel
industry will be open to
much greater competition,
especially from the
merchandising giants, who

share of all food salesin
Queensland.
In looking at the
contrary points of
view in relation to
this issue,it is clear
that on one hand
the liquor
industry should
remain exempt
from this

regime of
'prescribed
interests', judicial
decisions suggested
non-regulation b.y
the Corporations
Law. However, on
6 October 1998,
ASIC released
Interim Policy
Statement 140
('IPS 140') as a
temporary guide
setting out ASIC's
position in relation to strata title schemes.It
states that a service strata arrangement is
likely to be a 'managed investment scheme' if
the investor's return depends on:.An interdependency between the use of the
unit and the use of other investors' units
(for example, where the return depends on
allocation of rent between investors); or
.A pooling of income earned from
investors' units; or
.The use of the unit as part of a
serviced strata arrangement
(even if the return is fixed).
So, if the unit is only suitable for use as
part of a hotel or resort and is promoted as
such (rather than as an individual unit),
there is a letting agreement or a booking
allocation system in place, expenses are
pooled (eg a marketing fund) or any shared
arrangement is in place, then the scheme
may well be a 'managed investment scheme'
and should be registered.

The application of the Act has been unclear
for some time and until the final Policy
Statement is released (anticipated midDecember 1998), uncertainty will continue.
Fortunately, temporary relief from at least
immediate compliance may be available in
some circumstances:.Existing strata schemes with an approved
deed under the old 'prescribed interest'
provisions must be registered under the
Act by 30 June 2000;
.Existing strata schemes that do not
comply but where no primary offers are
being made will not be subject to action
by ASIC unless conduct has been
misleading or improper. However,
ASIC will not grant relief from civil
consequences (such as the investor's
right to avoid contracts) and may
require registration within a reasonable
period after the final Policy Statement;
.Non-complying
schemes still offering
primary interests must cease offers until
they comply with the Act. Existing
investors must be given the opportunity to
withdraw from the scheme. ASIC will
grant temporary relief on a case by case
basis for operators of well advanced noncomplying schemes.The relief is valid for
12 months.
Mullins & Mullins has recently made a
successful application on behalf of a client on
the basis that its development is well
advanced.
We will keep you updated of any further
developments once the final Policy Statement
has been released.

process so that the benefits of responsible
,ervice of liquor to the community can be
maintained. On the other hand strict
~conomic rationalists would say that th~ deregulation of the liquor industry should lead
to cheaper prices through greater
competition, and increased employment.
It seems to me that in the event that total
de-regulation occurs, then the possibility of
irresponsible service of liquor would
increase. Also, the viability of many country
hotels would be threatened. As a result, this
would create less competition, not more.
Also, the detached bottle shops linked to
various hotels have done a tremendous job in
responsibly marketing and selling liquor and
once again, if supermarkets sold alcohol the
viability of the detached bottle shops would
be threatened. This could result in a decrease
in employment and at the same time may not
necessarily result in a decrease in pricing.
Currently the healthy competition in
relation to the detached bottle shop chains
has produced very low prices and a good
range of products.

The way in which the review will be
effected is that the Liquor Licensing Division
and Treasury's National Competition Unit
will work closely together to develop the
review guidelines and time frames.
Various aspects for consideration include:
a. The calling for submissions from the
various industries affected;
b. Formal consultation with key stakeholders
including surveying of public opinion;
c. Release to government of various option
papers;
d. Further consultations; and
e. Final reports.
This obviously means a fair bit to both the
liquor industry and you as members of the
public. Hotel keepers have an obvious stake
in these developments and therefore the
Queensland Hotels Association CQHA) and
other people in the hotel industry are
currently preparing submissions for
consideration. You, as a member of the
public, should consider your position in
relation to all of this and involve yourselves
in the process.
If you have any further enquiries regarding
the NCP Review you can contact the Liquor
Licensing Division on 07 3224 8076.

by Rachel Wolfe
The High Court of Australia in Garcia
v. National Australia Bank Ltd recently
confirmed the 60 year old doctrine of
the 'wives special equity' which allows a
wife to resist a Mortgagee enforcing a
guarantee which she has provided for
the debts of her husband or his business.
The facts of the case are as follows:In 1979 Mr and Mrs Garcia gave a
Mortgage of their matrimonial home as
security for a number of loans to Mr &
Mrs Garcia. The Mortgage contained an
all moneys clause, that is, the Mortgage
secured all moneys which Mr & Mrs
Garcia owed and may owe the Bank in
the future. The loan was repaid, but the
Mortgage was not discharged.
Between 1985 -1987, Mrs Garcia signed
four Guarantees in favour of Mr Garcia's
business. In 1989 the businesses were
ordered to be wound up. In 1990, Mr and
Mrs Garcia were divorced and Mrs
Garcia sought to have the Guarantees set
aside. The Bank made a demand for
$327,189.69 under the latest Guarantee
and sought to enforce the Mortgage.
The High Court held that although
Mrs Garcia presented to the Bank as an
intelligent and articulate professional,
she was relieved from her obligations
under the Guarantee based on the
wives special equity doctrine because:
1. She gained no financial benefit
from the transactions secured by
the Guarantees;
2. She understood that she was
guaranteeing an overdraft given to
Mr Garcia's business. However, she
did not understand that the all
moneys clause in the Mortgage meant
that her obligations under the
Guarantee were secured by the
Mortgage over the matrimonial home
given to the Bank many years earlier;
3. The Bank knew that Mr & Mrs Garcia
were husband and wife; and
4. The Bank did not explain the nature
and effect of the Guarantee to Mrs
Garcia, nor did she receive any
independent legal advice.
The High Court justified the continued
existence of the wives special equity
doctrine because "the marriage
relationship is such that one, often the
woman, may well leave many, perhaps all,
business judgments to the other spouse.
In that kind of relationship, business
decisions may be made with little
consultation between the parties and
with only the most abbreviated
explanation of their purport or effect.
Sometimes, with not the slightest hint of
bad faith, the explanation given by one
party to the other will be imperfect and
incomplete, if not simply wrong. ..(The
doctrine) conforms to the fundamental
principle according to which equity acts,
namely that a party (the Bank) having a
legal right shall not be permitted to

exerciseit in such a way that the exercise
amounts to unconscionableconduct."
The court recognisedthat Australian
society and in particular the role of
women in that society has changed since
the doctrine was establishedin 1939.
However, the court noted that some
things are unchangedand that there is
still a significant number of women in
Australia in relationships which are for
many varied reasonsmarked by
disparities of economic and other power
between the parties.The Court stated that
the doctrine is not to be found in notions
of the subservienceor inferior economic
position of women.

Mortgagees must explain to prospective
guarantors the nature and effect of the
security they are giving and that securities
given years ago for different purposes and
in different circumstances can, due to
provisions such as an all moneys clause,
lie dormant but secure future incurred
obligations. The Mortgagee should also
ensure that any prospective guarantor
receives independent legal advice. If the
financier takes these safeguards, then a
guarantor's failure to grasp a material
part of the documents or the significance
of what he or she is doing will not raise
the doctrine to set aside the security.
Although the wives special equity
doctrine only applies to a wife acting as
surety for her husband, the High Court
adverted to the possibility that the
principle would extend to the situation
where a husband acts as surety for his
wife and relationships which fall short
of marriage between members of the
opposite or same sex, provided the
relationship is long term and publicly
declared.

