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by Fiona Wallwork
The new Body Corporate and
Community Management Act
The property development
industry is now well and truly
feeling the effects of the
changesintroduced by the Body
Corporate and Community Management
Act 1997 ("the BCCM Act") which
commencedoperation on 13 July, 1997.
The impact of the BCCM Act is far
reaching affecting large scale strata title
developers to home unit owners.Whilst
many of those in the property industry are
now familiar with the new laws and
reforms, the "humble" home unit owner
also needs to be aware of the new
responsibilities and requirements
introduced by the Act.
Consumerprotection under the act
The traditional rights and obligations

the relationship between the buyer and
seller.The seller who is in a position to
more fully assessthe risk, must:.Give to the Buyer an "Information
Sheet" which acts as a contract warning
to the Buyer. This Information Sheet
~
be attached to the Contract as the
"top sheet".
.Disclose certain Body Corporate
information in a Disclosure Statement
I2Iiill to the Buyer entering into the
Contract. The matters disclosedin the
Disclosure Statement form part of the
Contract of Sale.
.Specifically notify the Buyer of any
matters that relate to or effect the
statutory warranties which are implied
in every contract.
Consequencesof failing to compliJ
The consequencesof failing to comply
with these obligations are important as

and townhouses) have been made the
subject of review under the Act. This
review has come about primarily in
recognition of the fact that the buyer
of a community titles property is
not only purchasing a new home
but is also buying into a body
corporate, a body akin to an
unlimited liability
corporation. Buyers need
to fully appreciate the risk
associatedwith being a
member of the body
corporate and also must be
given the ability to fully
investigate and assessthe
risk.
In recognition of this,the
BCCM Act provides a
certain degreeof "consumer
protection" to buyers of
community titles properties
by adjustingthe balanceof

within 14 days of date of contract) where:Continued on page two

by Anand Shah
Many of you may have been
following the trials and
tribulations of the Carruthers
Inquiry and the subsequent
Connolly/Ryan Commission of
Inquiry in the media over the last 18 months.
You will also be aware that recently, Justice
Thomas of the Queensland Supreme Court
made an order which effectively ended the
Connolly/Ryan Inquiry.
The background to the Court's decision is as
follows. In about April 1996the Criminal
JusticeCommission (CJC) instituted the
Carruthers Inquiry (Mr Carruthers QC being
a retired N.S.w. Judge) to investigatean
alleged "deal" between the Coalition and the
Police Union prior to the last election.This
becameknown as the "Memorandum of
Understanding". The allegationswere that the
Coalition agreedthat in return for the votes
of the Union's members,it would provide
certain benefits to the Police Servicein the
event the Coalition were to win government.
The Carruthers Inquiry attracted intense
publicity. On 27th August, 1996Mr Hampson
QC (Counsel assistingthe Carruthers Inquiry)
expressedthe view that there was"enough
evidence" againstMr Cooper,the Police
Minister, to support a chargeagainsthim
under the Electoral Act. Mr Cooper had by
this time sought legal advicefrom Mr Peter
Connolly QC (a retired QueenslandJudge)in
respectof this view.Mr Connolly's opinion
was that no suchchargecould succeedand his
written opinion was actually placed before the
Carruthers Inquiry on 29th August, 1996.
A matter of days later on 2nd September,
1996the Attorney General, Mr Beanland,
announced an inquiry into the Criminal
Justice Commission.At this time, the
Carruthers Inquiry was still continuing its

by Matthew Stapleton
In the light of the recent debate in
relation to tax reform, it is appropriate to
examine the High Court decision that
was responsible for sparking it. The
decision in Walter Hammond &
Associatesv New South Waleseffectively
declared unconstitutional, State taxes on
tobacco, fuel and alcohol and left the
Stateswith substantial shortfalls to make
up in their budgets.
Background
Section 90 of the Constitution statesthat
the power to impose duties of customsor
exciseupon goodsshall be exclusiveto the
Commonwealth.Generally an "excise" is
defined as "a tax on the taking of a step in
theprocessof production or distribution of
goods before they reachthe consumer".
Previouscaseshad held certain state taxes
to be valid on the basisthat the taxeswere
said to be merely fees for carrying on a
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businessand that they were calculatedby
referenceto salesmade in the period other
than the period of the licence.The feeswere
consideredpart of the regulatory control over
the particular industry.
The decision
The decision dealt with the "Tobacco
Franchise fee" imposed by the NSW
Government. The fee was 100% of the total
amount of tobacco sold by the wholesaler in
the previous 12 months.The wholesaler
argued that this "fee" actually amounted to
an excise and consequently could not be
imposed by the State.The Statescontended
that the previous casesshould be
applied and accordingly this
franchise fee was simply a fee for
the operation of the business
and that the fees were an
important part of the regulatory
control over the tobacco industry.

hearings into the Coalition's alleged deal
with the Police Union. On 7th October, 1996
the Government's Commission of Inquiry
was formally established appointing retired
Supreme Court JudgesMI Peter Connolly
QC and Dr Kevin Ryan QC as
Commissionersto head the inquiry. Its terms
of reference were to examine and make
recommendations in relation to the future
powers and operations of the CJC.
The Commissionersat a very early stage,
reachedthe view that part of their task was to
investigatethe conduct of Mr Carruthers in
the carrying out of his inquiry which of course
was still continuing. MI Carruthers strongly
objected to the setting up of this new inquiry
whilst his inquiry was continuing. He
subsequentlyresignedin protest and his work
was completed by two barristers who
presentedtheir own report recommending
that no action be taken in relation to the
Memorandum of Understanding.The
Connolly/Ryan Inquiry pressedon with its
investigation into the CJC. Questionswere
raised at various times as to Mr Connolly's
suitability to sit on this new inquiry, given that
he had previously advisedMr Cooper in
relation to the previous inquiry.
After some months had passed,Mr
Carruthers and the CJC sought injunctions
from the SupremeCourt to stop the
Connolly/Ryan Inquiry from proceeding.The
principle question to be determined was
whether the Connolly/Ryan Inquiry should
be stopped becauseof actual or apprehended
bias.The relevant test for bias is whether the
circumstancesof the matter would give rise
in the mind of a fair-minded and informed
member of the public to a reasonable
apprehensionof a prejudiced mind or a lack
of impartiality on the part of the decision
maker. It was the Court's task to decide

.

whether Mr Connolly QC and Dr Ryan QC
were biased in their conduct of the Inquiry.
JusticeThomas,after examining all of the
facts,particularly statementsmade by Mr
Connolly whilst the Carruthers Inquiry was
proceeding and also comments made by him
whilst his own inquiry was proceeding,
considered that there was overwhelming
evidence of apparent bias against Mr
Connolly. JusticeThomas listed some of the
reasonswhich made him form this view on
the matter:i. That shortly before the Commission was
set up, Mr Connolly had given an
opinion to Mr Cooper concerning the
Memorandum of Understanding such
that Mr Connolly's view might be
thought to be that the Carruthers Inquiry
was a waste of time and money;
ii. His acceptanceof the Commission to
investigate the conduct of the CJC in

.
Inv
In considering the
argument put forward
by the States,the Court
took into account the
rapid rise in the rates of
these taxes and the amount
of revenue raised by them.
The majority decided that the
amount of money being raised
by the fee could not
conceivably be regarded as a
mere fee. Further the Court
considered that there was no real
element of regulatory control of
businessesselling tobacco. It
decided that the fee was "manifestly
a revenueraising tax imposed on the
sale of tobacco in the relevantperiod. "
The Court said that the Stateshad "far
overreachedtheir entitlementto exact what
might be properly characterisedas an

circumstanceswhere his former client,
Mr Cooper, was sorely aggrieved by the
CJC's conduct;
iii. His publicly insulting Mr Carruthers;
iv. His conduct of hearings in a manner
apparently more supportive of witnesses
adverseto the CJC than those
favourable to it;
v. His frequent display of rancour against
the CJC and those representing it.
JusticeThomaswas of the opinion that, in
view of the political controversy surrounding
the creation of the Connolly/Ryan Inquiry, it
was particularly important that the
Commissionersbe seento be impartial and
not minded to serve the interests of one side
or the other of politics.The Judgealso said
that whilst he was mindful of the cost to the
pu~c ofliolamgsucIfanm-qutry\iolitffoura
result, the finding of bias could allow no
other decision than to injunct the
Commissionersfrom proceeding.Whilst no
finding of bias was made againstDr Ryan
QC, the Judgeheld that Dr Ryan's
deliberations had been tainted by his fellow
Commissioner'sbias and it would be
impossiblefor Dr Ryan to complete the
work. The present situation is that the
Attomey-General, Mr Beanland,has
expressedhis intention to personally
complete the work of the Inquiry and make
recommendationsabout the future structure
and functions of the CJC.
It is yet to be seenwhat the final result of
this processwill be. However, the main point
to arise from this sorry affair to date is this. It
is vital that Commissionsof Inquiry, Judges
and even politicians act without bias,and be
seento act without bias,in their decision
making process.It is only in this way that
parties to the processand the public can have
confidence in a fair hearing and a just result.

excise".The Court recognisedthe
rnmifications otthedecision, however noted
that Section 90 provided it with no
alternative once it had decided that the fee
was actually an excise.
The future
The decision leavesthe Federal
Government with the exclusiveright to
impose taxes in respect of these goods and
the Stateswith substantial shortfalls to make
up in their budgets.It may appear simple to
merely provide that the Commonwealth
collect these taxes and distribute them to the
States,however that position is made more
difficult by the fact that each State has
different rates of taxes in relation to these
items. Section 99 of the Constitution prevents
the Commonwealth from giving preference
to any State by any law of trade, commerce
or revenue.Therefore, taxes implemented by
the Commonwealth would need to be
uniform acrossthe nation. The problem is
further complicated by the need to find a
political solution as well as a practical
solution. The Commonwealth's control of

substantially larger "purse strings" is a
notion that ~oes natsit well with ~
States,given the power of the
Commonwealth to attach conditions to
grants.
A uniform goods and servicestax and an
overhaul of the entire tax systemis also
being widely touted. Whilst this may have
benefits in regardsto other aspectsof the
economy,it does not hand back to the
Statesany control over their revenue.The
decision still leavesthe Stateswith the
power to raise a host of other taxes such
as stamp duty, land tax and payroll tax.
However these are politically unpopular
and target a different sector of the
community than the invalid taxes.
The decisionhasimmenseramifications
throughout all sectorsof the economy,and
accordinglythere is no simple solution that
will pleaseeveryone.The responsibility is
now upon the Commonwealthand the
Statesto come up with an answerthat will
best servethe interestsof the community
and the economy as a whole.
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by Julian Nathan
Background
A lessor will generally be
liable for a disturbance caused
by one tenant to another
tenant where that disturbance
was authorised by or reasonably
foreseeable by the lessor.This principle is
based on the implied covenant that the
tenants occupation shall not be disturbed
by the lessor or by others with the lessors
authority. However, a recent decision by
the Queensland Court of Appeal in
Marklea Pry Ltd v Aussie Traveller Pry
Ltd has extended that liability to
include any disturbance which the
lessor has the power to control.
The facts
The caseinvolved neighbouring
tenants,one a canvasmanufacturer
(Aussie Traveller Pty Ltd), the other a
manufacturer of timber staircases
(Topflight Pty Ltd) who were both leasing
premises from Marklea Pty Ltd. The noise
of the sandersand planers of Topflight,
along with the sawdust created as a result
of their activities, was found to render the
premises of Aussie Traveller substantially
less fit for the purpose for which they had
been let.
The Court then considered whether
Marklea, as Lessor could be held liable
for the actions of Topflight, despite the
fact that the actions of Topflight were
neither authorised or encouragedby the
Lessor.The Court had regard to the
control over the Tenant that the Lessor
was capable of exercising and in particular
the effect of an expressclausewhere the
Lesseecovenanted "not to door permit
any act or thing which might be a nuisance
or causedamageor disturbanceto any
other tenant or to the lessor."
The decision
It was held that this clause gave the
Lessor certain control over Topflight.
Therefore, had the Lessor sought to
enforce this clause it would have been
able to control the activities of Topflight.
The Court held that once Aussie Traveller
had made Marklea aware of the nuisance,
by failing to take action, Marklea adopted
the nuisance.Therefore, by being in a
position to remedy the nuisance and
failing to do so the Lessor had breached
its implied covenant not to disturb the
Tenant's occupation. Consequently,the
Lessor was liable for the loss causedby
Topflight to Aussie Traveller.
This decision is significant, as it
concentrates on the ability of the Lessor
to control the Tenant's activities.As
clauseswhich prevent the Lesseefrom
committing nuisancesare standard in
many leases,lessorswill frequently have

the power to exercisecontrol over the
tenant. The result being that the failure by
the Lessor to exercise this control will
leave them open to liability from other
tenants.
It should be noted that this decision
related to a Lease entered into prior to
the Retail Shop LeasesAct 1994.Had the
Lease been under the Act there would be
an implied provision that the Lessor
would be liable for compensation in the
event that the Lessor failed to take
reasonable stepsto prevent any disruption
within the Centre which causesloss of
profits to the Lessee.Based on this
decision, this would also include failing to
prevent disruptions causedby the acts of
adjoining tenants.
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Postscripr The information contained herein whilst accurate is
of a general nature, If you have any queries in relation to the
information contained herein we ask that you consult the
partners or solicitors of Mullins & Mullins with whom you
usually dea/.If you have any comments regarding our
newsletter we would like to hear from you.

