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by Matthew Stapleton and Alicia Hill

ontroversy seemsto be
surrounding many decisions of
sports bodies recently.Among the
headlines are sports such asTennis;
Peter Korda's 'prohibited substance'
decision comes to mind, Cricket; with
Ricky Ponting's disciplinary hearing,
Cycling; the furore over the Australian
Women's cycling team, and Rugby
League; where South Sydney officials
expressedtheir concern to provide
'natural justice' to players accusedof
misconduct.
The perception that has been generated,
rightly or wrongly, is of self-serving,
agenda-driven organisations who deny, or
unfairly restrict those accused,of their
legal rights to natural justice.
The existence of an independent,
neutral, and knowledgable body, to which
disputes could be directed to be
determined according to either
associationrules, terms of contracts,or
international agreements,would appear to
be an answer to the problems experienced
by varied sports associations.The Court of
Arbitration for Sport (CAS) would
appear to provide a viable, workable
solution to the perceived problems.
What is the Court of Arbitration
for Sport (CAS)?
It is an independent,objective,
international tribunal founded in
Switzerland in 1983by the International
Olympic Committee (IOC) to offer parties
a meansof settling disputesadapted to the
specific needsof the sports world.
CAS operatesunder the auspicesof the
International Council of Arbitration for
Sport (ICAS). It has the capacity to
undertake ordinary arbitrations, hear
appealsof decisions,(after all internal
associationremedieshave been exhausted)
and, it can also offer advisory opinions.
CAS has a decentralized court
established in Sydney,servicing the
entire Oceania region.

How does a dispute come before it?
.The dispute must be directly or
indirectly linked to sport. It can be
commercial or relate to the practice and
development of sport;
.The dispute can only be brought by an
individual or legal entity with capacity
to act. For example, an atWete,club,
sports association or federation,
orgariiser of an event, sponsor,radio or
television company;
.CAS requires a written agreement by
the parties to submit their dispute to
CAS for arbitration. Parties can either
agree to submit their one-off dispute to
CAS, or a clause can be incorporated
into individual contracts or into articles
of an associationto automatically refer
disputes to CAS.
What type of decisionscan it
make and are they binding?
Arbitration involves parties presenting
their casesbefore an arbitrator, or a panel
of arbitrators of their choice,who after
hearing all the argumentsmake a finding
called an award.Arbitral awards are
binding and confidential. Appealed
decisionswill be published unlessthe
parties agree otherwise.Advisory opinions
are non-binding and not confidential.
An award is final and binding on the
parties from the moment it is
communicated.The decision can be
enforced in the sameway as a judgment of
a court, and it may be executed in
accordancewith the UN Convention on
Foreign Arbitral Awards thus allowing
international disputes to have a decision
implemented acrossany of the 100
signatory countries to the UN Convention.
It is possible to appeal a decision,
however judicial recourse is to the Swiss
Federal Tribunal on very limited grounds.
Who can make the best use of it?
Groups or individuals dealing with
international aspectssuch as foreign
'import' players,competitions held in
several countries, off -seasonplaying

contracts in other countries,
international federations, or
competitions, are obvious examplesof
groups that can benefit from CAS
arbitration in sporting disputes.
Disputes that arise within Australia can
also make use of the National Sports
Dispute Centre, (NSDC). This centre is
jointly operated by the Australian
Olympic Committee (AOC), the
Australian and New Zealand Sports Law
Association (ANZSLA) and the
Australian Sports Commission (ASC).
The centre offers a complementary
range of servicesto CAS, including
mediation, as well as arbitration, a
referral service and a tribunal.
Benefits of CAS
The benefits offered by CAS include:
.specialist legal arbitrators;
.speedy resolution;
.inexpensive and cost efficient when
compared with the courts;
.confidentiality;
.its suitability for international
disputes;and
.parties can choose the relevant law
for the Arbitrators to apply.
Conclusion
Domestic or regional groups,
associations,federations, or
competitions can benefit through the
range of servicesthat CAS and NSDC
offer. CAS and NSDC provide an
independent, objective, and informed
forum for dispute resolution that can be
utilised as a last resort mechanismif
internal dispute resolution processes
fail. Utilisation of these forums avoids
the perception of agenda-driven and
self-serving decision making that is
sometimesportrayed in the media.
Mullins & Mullins is a member of the
ANZSLA, and can advise further on
the above organisations,their
procedures as well as providing
representation in sports law
arbitrations.
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by Simon Hayes

C ommonly, professional sports persons
must sign a contract to compete with a
chosen club or in a series of events.These
contracts are primarily employment
contracts and contain provisions relating to
the payment to the sports person for their
performance, travel, costs and insurance.
Sporting contracts also contain disciplinary
provisions to control the conduct of the
sports person/employee.Examples of these
provisions have been discussedin the recent
report of the O'Regan Inquiry into the
conduct of Australian Cricket players
(see http://www-aus.cricket.org).
Typically, the content of disciplinary
provisions is as follows:
.A sports person agreesto be bound by the
rules of the employer. Commonly there is
a number of employers (some of whom
are not specified in the contract) including
both state and international bodies and
each employer has its own set of rules.
.A range of penalties including fines,
suspensionor termination of employment
can be imposed on the sports person who
contravenes the rules.
.The sports person is required to appear
(or can elect to appear) before a tribunal.A grievance procedure is inserted
allowing complaints against the employer
to be directed to a designated officer of
the employer.
Disciplinary provisions were originally
drafted in sporting contracts before sports

personswere professionalsand focusedon
regulating the sports person's"on field"
behaviour.With the advent of
professionalismthe provisions have remained
but now focus on regulating the sports
personsconduct "on and off the field",
thereby enabling the employer to control not
only the sports person'sconduct but the
image of the sport. The employer justifies the
inclusion of these provisions in contracts by
advocatingthat the sports person is a
marketing tool -the right image will attract
sponsorship,endorsementsand spectators.
It is widely acceptedby sportspersonsand
the generalpublic that disciplinary provisions
within sporting contracts are enforceable.In
contrast,standardemployment contractsdo

not contain disciplinary provisions (except in
the caseof public servicecontracts).This is
becausestandardemploymentcontractshave
not evolved in a similar fashion to sporting
contractsie: from amateur to professional.If
disciplinary provisions were to be inserted
into standardemployment contracts
undoubtedly employeeswould vigorously
challengethem due to their imposition of
extraordinary regulationson employees.
For examplean accountantfrom a high
profile firm visits the bar at "Rivers" on a
Friday night. He becomesintoxicated and
exchangesphysicalblows with someone,at
which point he is ejectedfrom the premises.It
is unlikely that the accountantwould be
disciplinedby his employer nor would the

by Sam McNeice
D uring the Australian Tennis Open, Lindsay
Davenport and Martina Hingis opened a
legal can of worms by commenting that one of
their colleagues "played like a man" and was
"half man." These comments were directed at
19 year old Amelie Mauresmo because of her
masculine physique.
Is this comment and consequential debate
defamatory? This brings us to the issue of
whether a sporting identity can to some
degree protect their reputation by
commencing an action in defamation.
In Australia, sport is one of the most
significant areas to attract public commenteveryone from the armchair critic to the
national news media has an opinion. But
where do comments step over the boundary
into the murky waters of defamation?
Defamation law has long recognised that
one's reputation has economic value which
affects the ability to find and keep a job. This is
no different for the sporting professional. The
goal of defamation actions is to vindicate the
tarnish on one's reputation, secure

compensation for any actual damage done, and
to deter future instances.
To have a case in defamation the matter
complained of must:
.be defamatory;
.identify the atWete as the person
being defamed; and
.be published to at least one person who is
not the person defamed.
Defamatory matter can include spoken
words, written words and visual
representations. A defamatory statement is
seen as one tending to lower a person in the
estimation of others, inducing others to shun,
avoid, ridicule or despise that person.
For example, in 1980,rugby league figure Les
Boyd was successful in an action for
defamation against the Sydney Daily Mirror,
after the newspaper published an article under
the headline "Boyd is Fat, Slow and
UnprediCtable". The article went on to impute
that Boyd was so fat as to appear ridiculous as
he came onto the field and that he had allowed
his physical condition to degenerate to the
point where he had become a hopeless player.

While these comments did not suggest any
moral blame, Boyd was still open to ridicule as
to his physical appearance.
Secondly, the atWete must be able to be
identified as the person defamed. This is
usually straightforward, but where the
statement concerns a group such as a sporting
team there can be difficulties.
The final hurdle in a successful action is
publication. Publication in this sense means
communication to any third party. Further, any
person who repeats or further publishes a
defamatory communication will also be liable.
Distributors (such as newsagencies or libraries)
will only be excused if they can show they did
not know the material was defamatory.
Defences
Defamation has traditionally rested on the
proposition that it is not actionable to speak
the truth. However, in Queensland, the
defence of truth is subject to a test of public
benefit, which may not justify the disclosure of
true but private facts. For example, in Chappell
v TCN Channel Nine ply Ltd, Chappell was
successful in preventing the broadcast of an
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public expecthim to be.However if a member
of a NRL side behavedin the samemanner he
may be disciplinedpursuantto his contract.
Therefore sporting disciplinary provisions
impose regulations beyond that of a
standard employment contracts.These
regulations include:
.Governing a sports person's conduct
during their day-to-day living;
.Imposing penalties before a sports person
has the opportunity to defend any
allegations;
.Imposing a penalty not allowing the
sportspersonto compete hence earn a
living;
.Imposing the rules of a number of
different employers that are rarely
uniform thereby increasing the potential
liability for different penalties; and
.Not requiring tribunals to disclosethe
reasonsof their decisionsthereby
compromising the accountability of
decision makers.
In Queensland the Workplace Relations
Act 1997 provides the right to challenge
unfair contractual provisions.The Act
enablesthe Industrial Commission to
amend or declare void a part or all of an
employment contract if it considers any
conditions are harsh, unconscionableor
unfair. Therefore disciplinary provisions can
be amended or declared void by the
Commission.Unfortunately, to date, no legal
action in regards to disciplinary provisions
in sporting contracts has occurred. Similar

legislation applies in other states.
Professionalsport has reacheda point
where there are conflicting interests.On one
hand are the controlling forces of the sport;
the employers,sponsorsand fans prescribing
the behaviour and discipline of the sports
person,thereby creating the sport's image.On
the other hand is the individual's desirefor
similar freedoms and rights of any employee.
The potential exists for the law to protect
the sports persons' interests,however it is
undecided how far courts will "balance" the
conflicting interests.
Recently, the players of the Australian
Rugby League competition have been headlining newspaperswith their "off field"
behaviour. This initiated a summit between
the players and the games' administrators to
institute a code of conduct. However the
drafting of the code again questions whether
additional regulations on the behaviour of
players will compound disciplinary problems
or will it successfullybalance the interests of
both the players and the leagues'
administrators and sponsors.
Sporting contractsare contractsof
employmentand the insertion of disciplinary
provisionsthat imposeextraordinary
regulationson the sportsperson,in particular,
on their "off field" behaviournot only
encroachupon the sportsperson'sprivate life
but could be held illegal.Therefore legal advice
shouldbe soughtwhere a sportsperson,of any
level,is facing a disciplinaryaction or an
employeris drafting disciplinaryprovisions.
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interview with a woman who alleged
she had a sexual relationship with the
married cricketer. The court said that "a
public figure's private activity is a matter
of public interest only if it has some
bearing on his or her capacity to
perform public activities".
Another widely used justification is fair
comment. Because sport is so widely
critiqued, the defence of fair comment was
developed to protect discussion in relation to
matters of community concern.
In Australia aspects of sport may be so
prominent as to be a matter of general
public importance or concern, therefore the
material must be based on fact and clearly
indicated as comment. Further, while there
is a requirement that the comment must be
of public interest, it is generally accepted
that the affairs of sports, particularly major
spectator sports, qualify as newsworthy.
Similarly, sporting celebrities and top
professionals are a common source of
comment as they hold themselves out as
public figures and role models.

Defamation is of particular significance for
sporting identities as their marketability is
dependent upon their reputation.
Defamation laws attempt to strike a balance
between freedom of speech,the individual's
right to privacy and to a lesser extent media
accountability.

by Matthew Stapleton
he issue of the use of

T

performance enhancing
drugs is one which continues
to dominate headlines.
Despite the ongoing
attempts of authorities to
deal with the issue, it is
unfortunately an issue that will
not go away. As long as
some athletes
perceive that the
benefits of drug use
outweigh the risk of
being caught, or think
that they can get away with
it, the problem will continue.
The IOC recently recognised
this and in an attempt to take a
stance on the matter held the
World Conference on Doping in
Sport. The conference took
submissions from a large number of
interested parties including
representatives of governments,
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non-governmental organisations,
National Olympic Committees and
International Sports Federations. The end
result was the "Lausanne Declaration on
Doping in Sport".
The key points of the Declaration are:
.The application of the Olympic
Movement Anti-Doping Code to
not only athletes, but to coaches,
instructors, officials and medical
staff working with athletes.
.The National Olympic Committees and
the majority of International Sporting
Federations agreed to impose a
minimum ban of 2 years for a first
offence. This is the issue which caused
the most controversy, as Cycling and
Soccer did not agree.
.In specific "exceptional circumstances",
which are to be evaluated by the
International Federations, there may
be provision for modification of the 2
year sanction.
.Establishment
of the International
Anti-DopingAgency. This will be an
independent international agency
responsible for co-ordinating the various
programmes necessary to achieve the
objectives of the declaration.
.The IOC, International Federations
and National Olympic Committees,
maintain their jurisdiction to apply the

doping laws in accordance with their
own procedures. Therefore, an athlete
who returns a positive result will
initially be dealt with by their
respective sport's federation, or their
Olympic Committee. If a positive result
is returned at the Olympics, the IOC
has jurisdiction.
.The conference recognised the
jurisdiction of the Court of
Arbitration for Sport as a final
avenue of appeal once all avenues
within the International Federations,
NOC, or IOC, have been exhausted.
.The general principles of law shall
apply to all disciplinary procedures.
This includes such things as the
right to a hearing, the right to legal
assistance and the right to present
evidence and call witnesses.
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Postscript The information contained herein whilst
accurate is of a general nature, If you have any queries in
relation to the information contained herein we ask that
you consult the partners or solicitors of Mullins & Mullins
with whom you usually deaL If you have any comments
regarding our newsletter we would like to hear from you

