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ommercial competition is as
much a part of the Olympic
dames as sporting competition.
Therefore, the potential to "cash in" on
the Olympics is highly regulated. So
serious is the Olympic movement in
guarding control of its indicia, images
and sponsorships, in the lead up to the
1992 Games it spent approximately
four times as much policing its
intellectual property as it did on
enforcing its ban on performance
enhancing drugs. Australia now has its
own regulatory regime, the Sydney
2000 Games (Indicia and Images)
Protection Act 1996 (Cth). This Act is
important for anyone involved in
Olympic related commercial activities.
The object of the Act is a financial
one. It aims to facilitate the raising of
licensing revenue in relation to the
Sydney 2000 Olympics through the
regulation of the commercial use of the
indicia and images associated with the
Games. The Sydney Organising
Committee for the Olympic Games
(SOCOG)will need to raise in the vicinity
of $700 million in sponsorship to meet

expressions associated with the Olympic
Games. The phrases protected include

budgetary targets.
The real purpose of the Act is to eliminate
ambush marketing. This is the unauthorised
association of businesses with the
marketing of an event, such as the Sydney
Games, without paying for the marketing
rights. Ambush marketing can dissuade
official sponsors from continuing their
association with the Games, and seriously
undermine the value of marketing rights.
The Act provides protection to indicia
and images which encompass words and

"Olympic", "Olympiad", Paralympic",
"Sydney 2000", "Sydney Games", as well as
combination of words such as "Olympian"
with "Gold" , "Medals" , "two thousand" ,
"Sydney" or "Sponsor". Aside from such
indicia, images which suggests a connection
with the 2000 Games are also protected.
The object of the Act is that the Sydney
Olympic phrases may not be used for
commercial purposes by any entity except
SOCOG or a licensed user.
Continued on page two.
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he kick-off of the National Rugby
League saw the end of the battle
between News Limited and the ARL
for control of Rugby League. Whilst the
impact on the game remains to be seen, the
lessons that remain for administrators, players
and managers of all sports are significant. The
rush by both sides to secure players in April
1995 has been the subject of a number of
legal proceedings in the past 3 years. The
avenue used by a number of players to
challenge the validity of their contracts has
been the provisions of the Industrial
Relations Act (NSW).
Unfair Contracts -Jurisdiction
This act gives the Industrial Relations
Commission of New South Wales the
discretion to declare a contract void or varied
if the Commission finds the contract to be
unfair. An unfair contract is defined as one
which is "unfair; harsh or unconscionable".
This applies whether the contract was unfair
at the time it was entered into or subsequently
became unfair. This permits any unfair part of
the contract to be severed or varied. If the
contract is unfair in its entirety then it can be
declared void. In Queensland there is a near
identical provision in the Workplace Relations
Act 1997 and also at the Federal level.
Contracts with the ARL and Superleague
were made subject to the law of New South
Wales and accordingly the New South Wales
act was considered when determining their
validity. However given the similarity between
the provisions, in Queensland and federally
the principles to be applied would be similar.
Whether a contract will be found to be
unfair depends upon the circumstances of
each contract. An example of this is a case
last year involving seven players who were
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I n 1997 The Times reported that during a
rugby match in England, when a player
became dissatisfied with the referee's
performance, he threatened to sue the referee
if any injury occurred. The referee stopped the
game until he could be convinced that he was
insured against liability. This is an extreme
example of the law's impact upon sport but
illustrates the increasing attention being given
to the potential liability of referees for their
decisions.
A recent English case,Smolden v Whitworth,
considered the issue. The case involved a
rugby match at the club level. About ten
minutes before the conclusion of the game, a
scrum collapsed. The hooker's neck was
broken and he suffered catastrophic paralysis.
The applicable area of the law in this
instance was negligence. Proof of negligence
requires the establishment of a duty of care

attempting to avoid their ARL contracts. Pout
of the players were found to be entitled to
avoid their contracts, whilst three were not.
When will the commission
exercise it discretion ?
Although no set rule can be established, a
number of factors can be identified as being
relevant. The gravity of each factor is
considered in the circumstances and no
particular factor in itself is conclusive in
finding a contract to be unfair.
Legal advice
The opportunity to obtain independent legal
advice in relation to the contract is crucial. A
means of attempting to satisfy this requirement
is to include a term whereby the player
acknowledges that they received independent
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owed to the injured person, and proof that
damage or injury resulted from a breach of
that duty. It was undisputed that the referee
was under a duty of care to take care for the
safety of participants in the match. The issue
was the level of care required.
It was held that an ordinary standard of care
applies. The referee was said to be under a
duty to take all reasonable care taking
account of the circumstances in which he/she
is placed. Taking account of the circumstances
accommodates the rules, customs and
inherent risks involved in different sports. The
riskier the sport, the lower the standard of
care might be.
The act of negligence relied on in finding
against the referee was that at the time the
hooker was injured, he allowed the scrum to
engage without enforcing the crouch-touchpause-engage rule (CTPE rule). It was held

through its representative has read, or had the
opportunity to read, the agreement and can be
said to understand its meaning or effect. This
is determined by consideration of such factors
as whether the player consults their manager,
the amount of time between receiving the
contract and signing it and whether any
unusual terms of the contract such as loyalty
provisions are fully explained to the player.
Extent of negotiations
The degree and extent of negotiations the
player had the opportunity to engage in is
considered. If the player negotiated a number
of variations to the agreement, it will be
difficult to show the contract is unfair.

legal advice. However, the inclusion of this
clause is not sufficient if the player is not
afforded the opportunity to read the entire
agreement or this acknowledgement is not
pointed out to them. The actual fact of whether
this advice was obtained or the opportunity to
do so was presented to the player will be
considered. A clause of this nature will be of no
use where the player is acknowledging
something that did not occur. In this case the
clause may be deleted and the fairness of the
contract considered in that context.
An understanding of the agreement
and its obligations
The absence of legal advice is in itself, not
fatal to the contract. The issue then becomes
whether the player, either in person or

that without this departure from the rules, the
scrum would not have collapsed and the
injury would not have occurred.
One instance of failure to enforce the rules
would be unlikely to render a referee
negligent in the performance of their
officiating duties. However, the facts revealed
repeated non-compliance with the CfPE rule
leading to the collapse of at least 20 scrums
during the match and it was this which led to
the finding. This is by no means a
revolutionary decision. It is in
line with the Australian High
Court's generalised approach to ~
negligenc!?
-, c
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The decision is of interest for t , ,
two reasons. It evoked wide
f f
media coverage with claims
made that from now on
referees, already faced with 6
a demanding task, would
have their authority
challenged by the
possibility of legal
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Representations
Any representations made throughout
negotiations in relation to matters not
included in the contract or as to the effect of
matters that are included are critical.
Throughout the Superleague war there were
a number of these representations made by
both sides. These related to the viability of the
opposing competition, the opportunity to play
representative football, their prospects of
receiving their payments in the other
competition, the future of their club in a
competition and the quality of the
competition. The Commission will consider
the effect that these representations had on
the player and whether they were influential
in the player signing the agreement.
Whilst these legislative provisions are aimed
at creating fairness in terms of employment
agreements, their effect on sporting contracts
cannot be denied. Managers and officials
should ensure that in their haste to secure a
signature, they are not entering an agreement
which the player will subsequently be able to
avoid on the grounds of unfairness.

liability for on-field decisions.
It is not expected that this decision will
open the door to a flood of claims by players
against referees. It will be difficult for any
plaintiff to establish that a referee failed to
exercise such care and skill as was reasonably
to be expected in the circumstances of a
hotly-contested game of rugby. The judge
stressed that his decision was on the
particular facts of the case. However, this is of
little reassurance to referees when one
considers that the standards today required of
doctors and employers were once seen
as of limited scope but have proven
"'1 to be quite wide over time.
;';1, $econdly, the decision potentially
",
'i, triakes referees scapegoats for the
~!icommon occurrence of injuries in
%ti\ sport. If the situation in the club
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here injury is suffered by sports
participants there may be no
cause attributable other than
the inherent risk of the activity. However,
there also exists a myriad of ways a
participant may suffer injury at the hands
of referees, coaches and other participants,
to which the participant has legal redress.
This legal redress does not derive from
any special rules or statutory provisions
governing a sporting activity but from
traditional legal principles of the common
law. The law that governs compensation
for sporting injuries also governs everyday
interactions.
This article illustrates that legal
obligations are owed between two
participants in a sporting activity in
particular where there is direct application
of force, that is, trespass to person. Trespass
to person is based on obligations created by
traditional common law principles and not
those prescribed by the rules of the game.
Trespass
Trespass is available when injury arises
as a consequence of a direct application of
force by one participant against the other
where the other has not consented to the
application of the direct force. Therefore,
consent to force under the rules of the
game renders the sporting activity which
causes injury acceptable. This is known as
the inherent risk of a sport which occurs
when contact is made during the ordinary
course of sporting activity. However, a
deliberate or dangerous infliction of force
if not consented to would be considered
trespass. For example, a punch thrown
during a netball game is trespass where as
punch in a boxing match is not.
An example of this rule as it applies to
sport is the case of Sibley v Milutinovic. In
this case Sibley during a training match
executed two "slide tackles" on Milutinovic
before Milutinovic could score each goal.
On the second occasion Mulitinovic rose
and punched Sibley in the face, fracturing
his jaw. Sibley sued Milutinovic in trespass
for his broken jaw. Milutinovic crossclaimed for trespass incurred by the "slide
tackles".
The Court found that each competitor
was liable to pay compensation in trespass
and highlighted that the following
considerations are relevant to trespass in
sporting activities.
1. A participant consents to contact within
the rules of the game and even accidental
fouls (ie. the inherent risk of the game)
but does not consent to deliberate or
dangerous inflictions of harm.
2. The level at which the game is played.
Firstly, whether the activity is friendly or

for training purposes is relevant. Reckless
conduct such as a "slide tackle" in a
training match which is likely to result in
injury is not justifiable. Secondly, the
grade or level of skill at which the
participants compete is also relevant.
3. Whether an intention existed to inflict
injury is irrelevant.
Criminal Liability
The evidence concerning an injury may
justify law enforcement authorities to
prosecute for criminal liability. If
prosecuted under both a trespass and
criminal action the accused participant may
find him/herself compensating the plaintiff
via trespass (civil law) and also being
convicted (criminal law).
An example of this is Re Lenfield. In this
case the Court considered a "spear tackle"
was outside the rules of a game of "tackle "
in a school ground. Further the Court held
that the force of the tackle was beyond the
consent of the plaintiff and compensation
should be awarded even though there was
no intention to cause injury.
The Court also considered the spear
tackle was assault occasioning grievous
bodily harm therefore the accused
participant was also charged with a
criminal offence.
Implications for sporting participants
The implications for sports participants
are as follows:
1. A participant's legal obligations owed to
other participants do not stop once a
sporting activity starts.
2. These legal obligations are consistent
with the traditional common law
principles used to govern everyday
interactions.
3. Any direct force applied to another
participant
a. Outside the rules of the game;
b. Without consent;
c. Is deliberate and/or dangerous;
is considered trespass to person and has
the potential to be a criminal offence.
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Postscript The informatian cantained herein whilst accurate is
of a general nature. If you have any queries in relation to the
information contained herein we ask that you consult the
partners or solicitors of Mullins & Mullins with whom you
usually deai If you have any comments regarding our
newsletter we would like to hear from you

